
DISPUTES AND CLAIMS

HOW DO YOU VIEW 
THEM?

Monday, March 11, 13



Disputes and Claims 

    Unanticipated events happen!
•Plans and Specs are seldom perfect
•Differing site conditions
•Changes in the character of the work
•Extra work can be required
•Different interpretations of documents
•Utility problems
•The project can experience delay
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Basis of Contractor Claims 2001-2007
Out of 100 Claims Analyzed
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Disputes and Claims

Disputes and Claims are going to occur so be 
prepared to manage them correctly
•Understand the Contract requirements and 
follow them
•Make sure you are timely
•Get issues resolved – don’t let them fester
•Be willing to listen to the other side
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Disputes and Claims

 The Contractor should not be looked at as a 
“Bad Guy”  because he requests a change

 Address issues in a business like manner
 If an issue or dispute occurs, it is best settled 

at the lowest level (at the Project) and in a 
timely manner

 You can never have too little documentation
 Make all submissions complete and 

understandable 
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Partnering 

The principal of Partnering is very useful but is 
not binding – the Contract must be followed
Builds a relationship based on trust, honesty 
and open communications
Escalation Ladder
 Identifies levels of responsibility
 Identifies levels of authority
 Oftentimes contains time requirements       
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Dispute Avoidance

It is always better to avoid disputes and get issues 
settled timely and at the lowest possible level
Create a good working relationship on the Project
Remember the other guy has a job to do too
Be professional in addressing issues
Make timely decisions
Employ a sound and fair negotiating approach
Provide full disclosure on merit, cost and impact
Saves everybody time and money

Monday, March 11, 13



Helpful items in Resolving 
Disputes

 Create a collegial, not and adversarial 
environment

 Promote team building
 Build a relationship based on trust, honesty 

and open communications
 Check personal attitudes at the door
 Do not make issues personal
 Stay focused on the issue(s)
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Negotiating Skills

 Foster open communications
 Bring good interpersonal skills
 Be objective in evaluating a dispute
 Create a win/win situation
 Offer good analytical skills
 Maintain a professional demeanor – don’t 

make things personal
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Negotiating Skills

 Stay focused and be timely
 Make items clear and understandable
 Be willing to listen
 Make sure someone with authority to settle is 

at the table
 Don’t carry grudges
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Problems Lead to a Solution

 CDOT and the Colorado Contractors 
Association
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Background on New Disputes and 
Claims Resolution Spec

2005:  More than 40 claims totaling over 
        $19,000,000   

 QAR – Quality Assurance Review 2006
  Basically says that the old process was not working

  Costing both CDOT and contractors lots of $
  6 recommendations

 Most important being the development of a new process
 Joint training

 Goal was simply to reduce size and number of 
claims
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CDOT – CCA Task Force

 Task Force Mission Statement

 Define “disputes” and “claims”
 Outline resolution and alternative resolution processes
 Produce a “Dispute and Claims Resolution Guide” 
 Review specifications to improve dispute and claims 

process 
 Include tools to resolve disputes at the lowest possible 

level.  
 Provide joint training for CDOT and Contractor supervisory 

personnel
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CDOT – CCA Training

– Imperative for dispute resolution at the lowest 
possible level.

– Rational for revisions to old specification
– Understand dispute resolution time line 
– Qualifications for membership on DRB list
– Requirements for documenting dispute positions 
– Process supported by respective organizations
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Task Force Vision

 The vision of the Task Force was to empower 
the project level people

 To provide them with a step by step process 
with time lines to work with

 Provide them with a tool to assist them - the 
Dispute Review Board of Impartial experts

 Resolving issues at the time they occur, not 
after the project is over
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New CDOT Dispute and Claims Spec

 105.22 Dispute Resolution

 105.23 Dispute Review Board 

 105.24 Claims for Unresolved Disputes

 Flow Chart 
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105.22 Dispute Resolution

Dispute Steps
 First there must be an impasse
 Written notice of dispute
 REA
 PE Review
 Accept or Reject
 RE Review
 Accept or reject
 Initiate DRB hearing
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105.23 Dispute Review Board

A Standing DRB should be called for on the following 
types of projects:

 Large projects (greater than $15 million)
 Projects with complex construction
 Projects with large complex structures
 Projects with multi-phase construction
 Projects with major impacts to traffic
 Projects with other complicating factors that could 

easily lead to disputes
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105.23 Dispute Review Board

On Demand DRB
• If the dispute has a value of $250,000 or 

less, the On Demand DRB shall have one 
member. 

• If the dispute has a value over $250,000, the 
On Demand DRB shall have three members. 
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105.23 Dispute Review Board

 CDOT, in conjunction with the Colorado 
Contractors Association, maintains a list of 
suggested DRB candidates experienced in 
construction processes and the interpretation 
of contract documents and the resolution of 
construction disputes.

 Beginning in 2014, to be on the list, DRB 
candidates must have completed acceptable 
DRB training. 
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105.23 Dispute Review Board

Advisory Opinions 
  Advisory opinions are typically used soon after the parties find they have a 

potential dispute and have conducted preliminary negotiations but before 
expenditure of additional resources and hardening their positions.  Advisory 
opinions provide quick insight into the DRB’s likely assessment of the 
dispute. This process is quick and may be entirely oral and does not 
prejudice the opportunity for a DRB hearing.

 Both parties must agree to seek an advisory opinion and so notify the 
chairperson. The procedure for requesting and issuing advisory opinions 
should be discussed with the DRB at the first meeting with the parties.  

 The DRB may or may not issue a written opinion, but if a written advisory 
opinion is  issued, it must be at the specific request of both parties. 

 The opinion is only advisory and does not require an acceptance or rejection 
by either party. If the dispute is not resolved and a hearing is held, the oral 
presentations and advisory opinion are completely disregarded and the DRB 
hearing procedure is followed.

 Advisory opinions should be limited to merit issues only.
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105.23 Dispute Review Board

A pre-hearing phone conference with all DRB 
members and the parties shall be conducted 
as soon as a hearing date is established but 
no later than 10 days prior to the hearing.  
The DRB Chairperson shall explain the 
specifics of how the hearing will be 
conducted including how the two parties will 
present their information to the DRB. 
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105.23 Dispute Review Board

Admissibility of Recommendation. Recommendations of a DRB 
issued in accordance with subsection 105.23 are admissible in 
subsequent proceedings but shall be prefaced with the following 
paragraph:

 This Recommendation may be taken under consideration with the 
understanding that:

 1. The DRB Recommendation was a proceeding based on 
 presentations by the parties.

 2. No fact or expert witnesses presented sworn testimony or were 
 subject to cross-examination.

  3. The parties to the DRB were not provided with the right to any 
 discovery, such as   production of documents or depositions. 

      4. There is no record of the DRB hearing other than the 
 Recommendation.
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105.24 Claims for Unresolved Disputes

 The Contractor may file a claim only if the disputes 
resolution process described in subsections 105.22 
and 105.23 has been exhausted without resolution of 
the dispute. 

 If the Contractor does not accept  the Chief 
Engineer’s decision, the Contractor may initiate de 
novo litigation or merit binding arbitration depending 
on which option was selected by the Contractor on 
Form 1378 which shall be submitted at the 
preconstruction conference
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DRB Considerations/Questions

 Is a DRB still valuable if there are no 
disputes?

 Is the cost worth it if there are no disputes
 Over time will DRB’s be necessary
 Will the DRB honor the contract?
 Code of Ethics for DRB Members a must
 Potential conflicts of interest are required 

 to be disclosed
 Will the board members be biased?
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DRB Considerations/Questions

 Why not just reject a DRB Recommendation 
and go to next level

 Will the DRB cause more disputes by just 
being present?

 “I disagree lets ask the DRB” - syndrome
 Will the board members be qualified?
 It’s up to the people selecting the DRB 

 members to make sure 
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CDOT Track Record = SUCCESS

In January 2008, the Dispute, DRB and Claim spec was added to 
CDOT Contracts. Totals from January 2008 to December 31, 
2012

 Contracts Awarded: 635 Totaling almost $2 billion
 Standing DRB’s: 13
   Standing DRB Hearings: 3
 On Demand DRB Hearings: 13 (6 on 2 Projects)
 DRB Recommendations Rejected:   
        CDOT - 0 Contractor – 4
 To December 31, 2012, only one claim has reached the 

Chief Engineer and it was settled after  arbitration was 
started.
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Thoughts on Success

 Training has led to better understanding of 
the new Spec by both CDOT and Contractor 
employees.

 Parties have made a better effort to get 
issues resolved understanding that a DRB is 
the next level of escalation whether it is a 
Standing DRB or an On Demand DRB.
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CDOT Website for DRB Info

http://www.coloradodot.info/business/designsupport/construction-
specifications/2005-construction-specs/dispute_review_board

 CDOT/CCA Solicitation for Dispute Resolution Board Members 
 DRB Code of Ethics 
 Dispute Review Board (DRB) Candidate Solicitation Form 
 DRB Disclosure Requirements & DRB Nominee Disclosure Form 
 DRB List of Candidate Members 
 Dispute Review Board (DRB) Recommendations 
 Specifications

Monday, March 11, 13

http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_solicitation_120707.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_solicitation_120707.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_code_of_ethics_11-12-07.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_code_of_ethics_11-12-07.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb-cs_form.doc/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb-cs_form.doc/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_disclosure_rerquirements_11-12-07.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_disclosure_rerquirements_11-12-07.pdf/view
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_list_of_candidate_members
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_list_of_candidate_members
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_recommendations
http://www.coloradodot.info/business/designsupport/construction-specifications/2005-construction-specs/dispute_review_board/drb_recommendations


Questions and Discussion

Thanks for your interest and attention.

Contact:  Bill Hinton
        seabee1111@msn.com
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